THE SAFEGUARDING VULNERABLE GROUPS ACT 2006

Guidance on inappropriate conduct involving sexually explicit images and conduct of a sexual nature under Schedule 3 of the Safeguarding Vulnerable Groups Act 2006 (SVGA).

I - CONDUCT INVOLVING SEXUALLY EXPLICIT IMAGES
The SVGA provides for guidance on sexually explicit images to be provided by the Secretary of State as follows:

Schedule 3, paragraph 4(1)(d) and paragraph 10(1)(d):
4(1)(d) and10(1)(d)
“conduct involving sexually explicit images depicting violence against human beings (including possession of such images), if it appears to IBB that the conduct is inappropriate” and that:
4(6) and 10(6)

“For the purposes of sub-paragraph (1)(d)… IBB must have regard to guidance issued by the Secretary of State as to conduct which is inappropriate.”
Introduction

Paragraphs 4(1)(d) and 10(1)(d) of Schedule 3 define “conduct involving sexually explicit images depicting violence against human beings (including the possession of such images)” as “relevant conduct”  for the purposes of paragraphs 3 and 9 (the discretionary powers to include on the children’s and adults’ barred lists on grounds of behaviour). In other words where conduct involving such images is judged inappropriate by the Board this would be “relevant conduct” and could lead to barring if the Board felt that barring was appropriate
.  However paragraphs 4(6) and 10(6) state that the “IBB must have regard to guidance issued by the Secretary of State as to conduct which is inappropriate”.

There is thus the power for the Secretary of State to issue guidance to the Board as to when and in what circumstances conduct involving sexually explicit images depicting violence against human beings (which includes possession) should be considered inappropriate for barring purposes in relation to either the children’s list, the adults’ list, or both. Where the Board considers the conduct to be inappropriate, it then constitutes “relevant conduct” for the purposes of barring decisions. 
The focus of the guidance for paragraphs 4(1)(d) and 10(1)(d)’s purposes must be on conduct involving sexually explicit images depicting violence against human beings.  This is a specific type of pornography.  The Board is not required to have regard to guidance in relation to pornography or sexual imagery in general; such a power is not conferred upon the Secretary of State by the Act. However, additional guidance by the Ann Craft Trust has been provided on the specific issue of sexual behaviour in relation to vulnerable adults.
Interpretation

“conduct involving…(including possession of such images)”

Paragraphs 4(1)(d) and 10(1)(d) are concerned with any behaviour which is connected with sexually explicit images depicting violence against human beings.  This would include creating, downloading, viewing, possessing, distributing or selling. This is not a closed list and a wide interpretation is desirable.
“if it appears to IBB that the conduct is inappropriate”

Paragraphs 4(1)(d) and 10(1)(d) clearly envisage that not all conduct involving sexually explicit images depicting violence against human beings should be considered inappropriate for barring purposes. 

“sexually explicit images depicting violence against human beings”

Images
Paragraphs 4(1)(d) and 10(1)(d) are concerned with conduct involving images.  This would include conduct which has as its purpose the creation of an image, for example, acting out or carrying out sexual violence while it is photographically recorded. What constitutes an ‘image’ should be interpreted in its widest possible sense; so it should include any image whether photographic, computer/machine generated or drawn, still or moving.
Sexually explicit images

This means first of all that the images must be “sexual” in nature, that is they should be relating to or depicting forms of intimate physical contact. The requirement to be “explicit” denotes more than mere suggestion.  This requires the image to graphically and realistically depict sexual activity so as to differentiate it from what is ‘merely a sexual image’.
Images depicting violence against human beings

The sexually explicit image must include violence against a living person as an intrinsic element to it.  What is “violent” will be open to interpretation.  The whole context of the image will need to be interpreted to determine whether it has a violent dimension to it.  Hence an explicit depiction of adults having consensual sex would not be in scope; an explicit depiction of rape would be.
Relevant criminal offences in this area are set out below. The Secretary of State considers that behaviour which depicts violence against human beings and is illegal under these provisions should be regarded by the ISA as inappropriate behaviour under paragraphs 4(1)(d) and 10(1)(d) of Schedule 3 to the SVGA.
Sexual Offences Act 2003

Section 12: Causing a child to watch a sexual act

Section 12 makes it an offence for a person aged 18 or over, for the purposes of his own sexual gratification, to intentionally cause a child aged under 16, to watch a third person engaging in sexual activity, or to look at an image of a person engaging in sexual activity.  The adult must not reasonably believe the child to be 16 years of age or over. However, where the child in question is under 13, reasonable belief as to age is irrelevant. 

The sexual activity can be live or recorded, and there is no need for the child to be in close physical proximity to the sexual act.  Examples of this offence would be where a person, for the purposes of his own sexual gratification, enables a child to watch two people have sex, either in the physical presence of the activity or remotely, for instance via a webcam; or where someone invites a child to watch a pornographic film.
The offence does not require any element of coercion, though it may be a factor in some cases.  The offence is committed even where the child apparently consents to watching a sexual act.  In order for an offence to be committed, the adult must act for his own sexual gratification. The offence has a maximum penalty of ten years imprisonment.

Section 19: Abuse of position of trust: causing a child to watch a sexual act
There are also specific offences for cases where individuals are in a ‘position of trust’ with regards to a child. Under  Section 19 of the SOA 2003 a person aged 18 or over (A), commits an offence if, for the purpose of obtaining sexual gratification, he intentionally causes another person (B), aged under 18 years old, to watch a third person engaging in a sexual activity, or to look at an image of any person engaging in a sexual activity, where A is in a position of trust in relation to B. The adult must not reasonably believe that the child was 18 years of age or over. However, if the child is under 13, reasonable belief as to age is irrelevant. Again no element of coercion is required. This offence carries a maximum penalty of 5 years’ imprisonment. 

A position of trust is defined in section 21 of the Act and, in general, this includes positions where (A) looks after persons under 18 who are detained in an institution by virtue of a court order or under an enactment, and B is so detained in that institution; or the young person is resident in a home or other place in which the accommodation and maintenance are provided by an authority under section 23(2) of the Children Act 1989 or a voluntary organisation under section 59(1) of that Act. The section also applies where the (A) looks after persons under 18 who are accommodated and cared for in one of the following institutions— 

(a) a hospital, 

(b) an independent clinic, 

(c) a care home, 

(d) a community home, voluntary home or children’s home, or
(e) a home provided under section 82(5) of the Children Act 1989

and B is accommodated and cared for in that institution.

The section also encompasses A if A looks after persons under 18 who are receiving education at an educational institution and B is receiving, and A is not receiving, education at that institution. 
Full details of the offence and the meaning of a position of trust in the Sex Offences Act can be found at http://www.opsi.gov.uk/acts/acts2003/ukpga_20030042_en_1
Section 33: Causing a person with a mental disorder impeding choice to watch a sexual act
There is also a specific protection in law for individuals who may have a ‘mental disorder impeding choice. Under Section 33 of the SOA 2003  a person (A) commits an offence if, for the purpose of obtaining sexual gratification, he intentionally causes another person (B) to watch a third person engaging in a sexual activity, or to look at an image of any person engaging in a sexual activity and B is unable to refuse because of or for a reason related to a mental disorder. A must know or be reasonably expected to know that B has this mental disorder that because of this, B is unlikely to be able to refuse.  It is considered that B is unable to refuse if— 

(a) he lacks the capacity to choose whether to agree to watching or looking (whether because he lacks sufficient understanding of the nature of the activity, or for any other reason), or (b) he is unable to communicate such a choice to A. This offence carries a maximum penalty of 10 years’ imprisonment.
Obscene Publications Act 1959 

This Act make it an offence to publish an obscene article (whether for gain or not) or have an obscene article for gain. Publication for these purposes means distributing, circulating, selling, letting, hiring, giving, lending, offering for sale or for letting on hire. It also includes showing, playing or projecting recorded material or other material to be looked at including recorded material in a programme service (for example, a television programme). An article is obscene if its effect is such as to tend to deprave and corrupt people who are likely to read, see or hear the matter contained in it.
Criminal Justice and Immigration Act 2008: Extreme Pornography
In addition, section 63 of the Criminal Justice and Immigration Act 2008 introduced a new offence of possession of extreme pornographic material.There are three elements to the offence and an image must come within the terms of all three elements before it will fall foul of the offence. Those elements are:

1.  That the image is pornographic;

2. That the image is grossly offensive, disgusting, or otherwise of an obscene character; and

3.  That the image portrays in an explicit and realistic way, one of the following:

a. An act which threatens a person’s life; this could include depictions of hanging,    suffocation, or sexual assault involving a threat with a weapon.

b. An act which results in or is likely to result in serious injury to a person’s anus,    breast or genitals; this could include the insertion of sharp objects or the mutilation of breasts or genitals.

c. An act involving sexual interference with a human corpse; or

d. A person performing an act of intercourse or oral sex with an animal, and
a reasonable person looking at the image would think that the animals and people portrayed were real.

A further information note which outlines the offence in detail has been produced by the Ministry of Justice and is available on their website:
http://www.justice.gov.uk/publications/criminal-extreme-offence.htm
When might conduct involving sexually explicit images depicting violence against human beings (including possession of such images) be considered to be appropriate?
There are circumstances where a person who is in possession of an extreme image, as defined in the 2008 Act, will be able to claim a defence. The general defences are:
· that the person had a legitimate reason for being in possession of the image

· that the person was in possession of an extreme image but had not looked at it and therefore neither knew, nor had reason to suspect that it was an extreme pornographic image

· that the person had been sent the image without having asked for it , on their own behalf or through someone else and, having looked at it , had not kept it for an unreasonable length of time.

There is also a defence for those people who appear in extreme pornographic images as direct participants in the act or acts portrayed, (except in respect of bestiality or necrophilia images) provided that the acts were consensual and  could lawfully be consented to.
Thus there will be certain instances when the acquiring, possession, viewing and use of such images will be covered by the appropriate defence and will not be  inappropriate.  These would include:
· conduct in connection with law enforcement;
· conduct in connection with mounting or defending a prosecution; 
· conduct in connection with court proceedings;

· conduct in connection with carrying out or defending a disciplinary investigation
· conduct by a member of a relevant regulator (eg the British Board of Film Classification - “BBFC”);

· conduct that is unwitting or unintentional (for example unwitting creation - like mistaken or unintentional downloading - or possession of such an image).

There may also be circumstances in which the ISA consider that conduct involving sexually explicit images, provided the conduct is not illegal, should not be regarded as inappropriate as the context does not indicate a risk of harm. This could include:

· conduct in connection with research or social commentary;

· conduct in connection with legitimate journalistic investigation; and
· conduct in connection with genuine artistic creation or expression;
Circumstances when conduct involving sexually explicit images depicting violence against human beings (including possession of such images) should be considered inappropriate
The Secretary of State considers that:
· where there has been illegal conduct involving sexually explicit images depicting violence against human beings that has resulted in a caution or conviction (and is not subject to autobarring), or

· where there is evidence to suggest that inappropriate behaviour may have taken place but that this evidence has not resulted in any criminal prosecution or conviction, the Board may consider this evidence to see whether, on the balance of probabilities, the activity took place and if so,
this conduct should be considered inappropriate and therefore “relevant conduct”.  
In this second scenario, the Board must bear in mind that no criminal offence has been proved to the criminal standard of proof when it takes the ultimate barring decision.

Where the private possession or use of sexual imagery (pornography) does not amount to an offence, the Secretary of State  considers that such possession or private use should not be considered inappropriate conduct for the purposes of the SVGA.

Where conduct involving sexually explicit images showing violence against human beings, which is below the threshold set out in the 2008 Act, is possessed or used, the Secretary of State considers that this may amount to inappropriate conduct, depending on the context, nature and severity of the material, and should be considered by the ISA on a case by case basis. Where such material is shown to others in any professional or care context, this is likely to be inappropriate conduct for the purposes of the SVGA. However, care must be taken not to infringe an individual’s right to respect for private life. The ISA should therefore consider such cases based on whether the behaviour concerned gives rise to any risk of harm to others.
These principles apply equally in respect of listing on the children’s barred list and the adults’ barred list, although generally of course ALL conduct involving sexually explicit imagery of children will be illegal and its possession or use, even in private, must be considered as inappropriate conduct. 
In the case of vulnerable adults, sexually explicit imagery which falls within the law may be used in an educational context, but where this is the case it should be recorded as part of a care or education plan.  While vulnerable adults’ right to view pornography must be respected, care must be taken to assess the motives of care workers who do not record the purchase such material on behalf of their clients.   
Difficult cases

BDSM

When the Home Office consulted on the Criminal Justice and Immigration Act 2008 controversy arose in relation to the proposals to outlaw the possession of extreme pornography.  Concerns were raised by some members of the ‘bondage, domination and sado-masochism’ (BDSM) community that the implications of that Act would be to outlaw their activities; in fact only images which met the high threshold set out in the legislation were covered, not the activities themselves. 
Similarly paragraphs 4(1)(d) and 10(1)(d) are undoubtedly concerned with conduct involving images. Thus BDSM activity which is not carried out with the intention of producing images of it would not be in scope. Indeed there is a wide range of BDSM material which does not by itself show explicit violence towards humans and which does not come under the extreme pornography offence set out in the Criminal Justice and Immigration Act 2008. With regard to violent BDSM material the new offence does not distinguish between BDSM material or any other pornographic material which may contain violent sexual scenes .
A difficult question arises when consenting adults engaging in private  BDSM practices create sexually explicit images of their activity.  On its face, participating in the production of these images, and/or possessing them and using them afterwards, would in a small number of cases constitute conduct involving sexually explicit images depicting violence against human beings.  The law recognises that there are many people who may take photographs of themselves participating in consensual private sexual activity. An additional defence has been created in the Criminal Justice and Immigration Act 2008 for those who appear in extreme pornographic images as direct participants in the act or acts portrayed.  
There is no evidence however that cases involving individuals with an interest in legal BDSM activities or material should be considered in a different way from those who have an interest in other legal sexually explicit material. Any such case must be considered in the same way as other cases involving inappropriate conduct with other sexual material.  
Where the possession or use of such imagery does not constitute an offence, the Secretary of State does not consider that it would normally be regarded as inappropriate conduct under the SVGA. Where any wider context is involved, such as showing such material to others, which might raise concerns over matters of professional conduct and judgement, the primary concern of the ISA should be to consider such cases with regard to any risk of harm to children or vulnerable adults.

The use or possession of any such images involving children is likely to be illegal and should be regarded as inappropriate conduct under the SVGA. It is likely to constitute relevant conduct in accordance with Schedule 3, paragraph 4(1)(c).
Removing Images from their Existing Context

As alluded to previously the wider context of an image may justify it and therefore mean that conduct involving it should not be considered inappropriate – for example, classified depiction of explicit sexual violence in a motion picture classified by the designated authority (the British Board of Film Classification).  With motion pictures in particular there arises the difficulty that otherwise justified images are excised from their original context and are used for sexual gratification.  For example, a justified, explicit depiction of rape in a motion picture studying domestic violence may be excised and used in its own right for sexual gratification.  A compendium of such images may be created for this purpose comprising images which are justified in their original context but are no longer outside of that and may fall under the extreme pornography legislation in the CJIA 2008. Where it does not do so it may still be appropriate to ask why such a collection has been undertaken – what do these images show and who have they been shown to?  
The Secretary of State considers that the context of such use should be considered here; again, purely private possession or use in unlikely to amount to inappropriate conduct. 
II - CONDUCT OF A SEXUAL NATURE

The SVGA provides for guidance on conduct of a sexual nature to be provided by the Secretary of State as follows:

Schedule 3, paragraph 4(1)(e) and paragraph 10(1)(e)
“4(1)(e)  conduct of a sexual nature involving a child, if it appears to IBB that the conduct in inappropriate”
“10(1)(e)  conduct of a sexual nature involving a vulnerable adult, if it appears to IBB that the conduct in inappropriate”
4(6) and 10(6)
“For the purposes of sub-paragraph (1)…(e), IBB must have regard to guidance issued by the Secretary of State as to conduct which is inappropriate.”
Introduction

Paragraphs 4(1)(e) and 10(1)(e) of Schedule 3 define “conduct of a sexual nature involving a child/vulnerable adult, if it appears to IBB that the conduct is inappropriate” as “relevant conduct”  for the purposes of paragraphs 3 and 9 (the discretionary powers to include on the children’s and adults’ barred lists on grounds of behaviour).  In other words where such conduct is judged inappropriate by the Board this would be “relevant conduct” and could lead to barring if the Board felt that barring was appropriate
.  However paragraphs 4(6) and 10(6) state that the “IBB must have regard to guidance issued by the Secretary of State as to conduct which is inappropriate”.
There is thus the power for the Secretary of State to issue guidance to the Board as to when and in what circumstances conduct of a sexual nature involving a child or vulnerable adult should be considered inappropriate for barring purposes in relation to either the children’s list, the adults’ list, or both.
Relevant criminal offences in this area are set out below. The Secretary of State considers that behaviour which is illegal under these provisions should be regarded by the ISA as inappropriate behaviour for the purposes of paragraphs 4(1)(e) and 10(1)(e) of Schedule 3 to the SGVA.

Sexual Offences Act 2003: The main offences are:
:
Section 1: Rape
Section 1 makes it an offence for a person (A) intentionally to penetrate with his penis the vagina, anus or mouth of another person (B) where B does not consent and A does not reasonably believe that B consents.

Section 2: Assault by penetration

Section 2 makes it an offence for a person (A) intentionally to penetrate sexually the vagina or anus of another person (B) with a part of his body, such as a finger, or with anything else, such as a bottle or other object where B does not consent and A does not reasonably believe that B consents.

Section 3: Sexual assault
Section 3 makes it an offence for a person (A) to touch sexually another person (B) where B does not consent to the touching and A does not reasonably believe that B consents.

Section 4 – Causing a person to engage in sexual activity without consent
Section 4 makes it an offence for a person (A) to intentionally cause another person (B) to engage in sexual activity where B does not consent and A does not reasonably believe B to consent.
.   
Section 5:  Rape of a child under 13
Section 5 makes it an offence for a person intentionally to penetrate with his penis the vagina, anus or mouth of a child under the age of 13.  Whether or not the child consented to this act is irrelevant.
Section 6: Assault of a child under 13 by penetration
Section 6 makes it an offence for a person intentionally to penetrate sexually the vagina or anus of a child under the age of 13 with a part of his body, such as a finger, or with anything else, such as a bottle or other object.  The penetration must be sexual.  Whether or not the child consented to the act is irrelevant.
Section 7:  Sexual assault of a child under 13

Section 7 makes it an offence for a person to touch sexually a child under the age of 13.   Whether or not the child consented to the act is irrelevant.

Section 8:  Causing or inciting a child under 13 to engage in sexual activity.
Section 8 makes it an offence for a person intentionally to cause or incite a child under the age of 13 to engage in sexual activity. Whether or not the child consented to engaging in the sexual activity is irrelevant.  For example, a person may incite a child to engage in sexual activity with him, (for example, where a person incites the child to masturbate him), or on the child himself (for example, where a person incites the child to strip) or with a third person (for example, where someone incites the child to have sexual intercourse with his friend). 
Section 9 Sexual Activity with a Child

Section 9 makes it an offence for a person (A) aged 18 or over to intentionally engage in sexual touching of a child (B) under 16. A must not reasonably believe B to be 16 or over, however reasonable belief as to age is irrelevant when B is under 13. “Touching” is explained at section 79(8) and covers all forms of physical contact and ‘sexual’ is defined at section 78. Whether or not the child consented to the activity is irrelevant.
Section 10: Causing or Inciting a child to engage in sexual activity.

Section 10 makes it an offence for a person (A) aged over 18 to intentionally cause or incite a child (B) to engage in sexual activity. A must not reasonably believe B to be 16 or over, however reasonable belief as to age is irrelevant when B is under 13. This offence encapsulates all sorts of sexual behaviour, including when a person is seeking to get a child to perform a sex act him or herself. For example, if A asks B (a child) to touch herself or to pose in her underwear before a webcam it is quite possible that a jury may consider this to be a sexual act. What amounts to a “sexual” activity will be decided by the court but section 78 of the Act defines ”sexual” in such a way that the circumstances and motives of an offender may be relevant. The offence is committed even where the child apparently consents to performing the act. 

The offence has a maximum penalty of fourteen years imprisonment.
Section 11: Engaging in sexual activity in the presence of a child
Section 11 makes it an offence for a person (A) aged 18 or over intentionally to engage in sexual activity when, in order to gain sexual gratification, a child aged under 16 (B) is present or in a place from which A can be observed. A must not reasonably believe B to be 16 or over, however reasonable belief as to age is irrelevant when B is under 13.  The offence is committed if A knows or believes that the child is aware that he is engaging in the activity or intends that the child should be aware of this. This offence would cover, for example, A masturbating himself in front of a child. It would also cover the situation where A performs a sexual act in a place where he knows that he can be seen by a child, for example via a webcam. The offence has a maximum penalty of ten years’ imprisonment.
Section 12: Causing a child to watch a sexual act
Section 12 makes it an offence for a person (A) intentionally to cause a child aged under 16, for the purpose of the sexual gratification of A, to watch a third person engaging in sexual activity or to look at an image of a person engaging in sexual activity. A must not reasonably believe B to be 16 or over, however reasonable belief as to age is irrelevant when B is under 13.  A person who, for his own sexual gratification, forces a child to watch two people have sex, or who forces a child to watch a pornographic film, would commit this offence. This offence has a maximum penalty of ten years imprisonment.
Section 13 : Child sex offences committed by children or young persons

Section 13 makes it an offence for a person aged under 18 to do anything that would be an offence under any of the sections 9 to 12 if he were aged 18 or over. This section provides a lower penalty where the offender is aged under 18.  
In addition there are a number of ‘Abuse of Trust’  provisions:
· Section 16: Abuse of position of trust: sexual activity with a child
· Section 17: Abuse of position of trust: causing or inciting a child to engage in sexual activity
· Section 18: Abuse of position of trust: sexual activity in the presence of a child
· Section 19: Abuse of position of trust: causing a child to watch a sexual act
These sections re-enact and amend the offence of abuse of position of trust under sections 3 and 4 of the Sexual Offences (Amendment) Act 2000. The sections each provide that it is an offence for a person (A) aged 18 or over intentionally to behave in certain sexual ways in relation to a child aged under 18, where A is in a position of trust (as defined in section 21) in respect of the child. The prohibited behaviour in each of the sections is identical to that prohibited by the child sex offences in sections 9, 10, 11 and 12 respectively, except that for the abuse of position of trust offences, the child may be 16 or 17. 

Except where the child is under 13, one of the requirements of the offence is that A does not reasonably believe that the child is 18 or over, and A is subject to an evidential burden in relation to this aspect of the offence. This  means that where it is proved that the other person was under 18, A is assumed not to have reasonably believed them to be 18 or over unless enough evidence  to adduced at the trial to raise an issue on the point. Where the child is under 13, the offence is committed regardless of any belief A might have in relation to the child's age.  All the offences carry a maximum sentence of 5 years imprisonment.
There are also specific provisions to protect vulnerable adults who may have a mental disorder impeding choice. These include: 
· Section 30: Sexual activity with a person with a mental disorder impeding choice
· Section 31: Causing or inciting a person, with a mental disorder impeding choice, to engage in sexual activity
· Section 32: Engaging in sexual activity in the presence of a person with a mental disorder impeding choice
· Section 33: Causing a person, with a mental disorder impeding choice, to watch a sexual act
All the offences in sections 30 to 33 are concerned with the situation where a person (A) involves another person (B) in sexual activity where B has a mental disorder and because of that mental disorder, or for reasons related to it, B is unable to refuse involvement in the sexual activity. "Mental disorder" is stated at section 79(6) to have "the meaning given by section 1 of the Mental Health Act 1983". In section 1(2) of that Act, subject to section 1(3), mental disorder is defined as "any disorder or disability of the mind." A person with a "learning disability" would fall within this definition. The definition of sexual activity is at section 78 and each section contains a definition of what is meant by B being unable to refuse. 
The offences are divided according to the different types of sexual activity (the types of sexual activity covered are the same as for the child sex offences (sections 9 to 12)).  Section 30 covers touching which includes any type of physical contact including penetration.  Section 31 covers the situation where A causes or incites B to engage in sexual activity, for example, where A causes B to have sexual intercourse with A's friend, or incites him to do so, even if the incitement does not result in B engaging in sexual activity. 

Section 32 covers the situation where, for the purpose of obtaining sexual gratification, A engages in sexual activity in the presence of B, or in a place from which B can observe him. The offence is only committed, however, where A knows or believes that B is aware of the sexual activity or intends him to be aware of it. B might be aware of the sexual activity because he is watching it at A's behest or because A is describing what he is doing to B. 

Section 33 covers the situation where A, for his sexual gratification, causes B to watch a third person engaging in sexual activity or to look at an image of a person engaging in sexual activity. "Image" is defined in section 79(4)). Sections 30 and 31 carry maximum penalties of 14 years’ imprisonment whilst sections 32 and 33 have maximum sentences of 10 years’ imprisonment.
There are additional offences where the use of an inducement, threat or deception is used against vulnerable adults.
· Section 34: Inducement, threat or deception to procure sexual activity with a person with a mental disorder 
· Section 35: Causing a person with a mental disorder to engage in or to agree to engage in sexual activity by inducement, threat or deception
· Section 36: Engaging in sexual activity in the presence, procured by inducement, threat or deception, of a person with a mental disorder 
· Section 37: Causing a person with a mental disorder to watch a sexual act by inducement, threat or deception 
Like the previous set of offences, these sections are concerned with the situation where a person (A) involves another person (B) in sexual activity where B has a mental disorder. However, for these offences, there is no need to prove that B is unable to refuse. Instead, the offences address the situation where A uses inducements, threats or deceptions to obtain B's agreement to the sexual activity. An inducement might be A promising B presents of anything from sweets to a holiday; a threat might be A stating that he will hurt a member of B's family; and a deception might be A stating that B will get into trouble if he does not engage in sexual activity, or persuading him that it is expected that friends should engage in sexual activity. The division of the sections according to the type of sexual activity involved is similar to that in the previous set of offences. Sections 34 and 35 carry a maximum sentence of 14 years’ imprisonment whilst sections 36 and 37 carry a maximum sentence of 10 years’ imprisonment. 
The Secretary of State considers that any behaviour which amounts to a criminal offence under these provisions should be regarded as inappropriate behaviour by the ISA. In particular, any sexual behaviour with regard to children should be considered inappropriate, and the ISA should have careful regard to any behaviour which clearly amounts to the grooming or solicitation of children for sexual purposes.
The position with regard to vulnerable adults is more complex. Where the behaviour does not amount to a criminal offence, the ISA should take account of issues such as the nature and degree of vulnerability of the adult concerned, the nature of the professional or care relationship,  the capacity of the vulnerable person to consent,  and whether threats,  inducements or grooming have  been used. Any sexual relationship between a vulnerable adult and a carer is likely to amount to misconduct, and will be a matter for the professional regulator involved. Issues of professional conduct are more likely to be relevant in such cases, and the ISA should carefully assess any risk of harm to others.
Interpretation for this Guidance
“Conduct of a sexual nature involving a child/vulnerable adult”.
“conduct of a sexual nature”

Clearly the focus is on sexual conduct.  This is not confined to sexual activity, that is, intentional touching of a sexual nature, but should include a wider range of conduct which has a sexual purpose, for example, grooming or solicitation.  Parliament’s choice of the words “conduct of a sexual nature” rather than “sexual activity” or “intentional touching of a sexual nature” (see the Sexual Offences Act 2003) is significant and points to the wider interpretation.
“involving a child/vulnerable adult”

The phrase “involving a child/vulnerable adult” means that the child or vulnerable adult participates in some way (either voluntarily, by force or unwittingly) in the “conduct of a sexual nature”.  The choice of the word “involve” denotes the idea of a close, inclusive connection between the activity and the child or vulnerable adult.  It is more than merely affecting a child or vulnerable adult.  Thus situations where the child or vulnerable adult is merely in the presence of “conduct of a sexual nature” but without in any way participating should not be excluded, as there may be an intention to entice the child or vulnerable adult into sexual activity, and as sexual conduct in the presence of a child or vulnerable adult may in itself be either illegal or inappropriate.
4(1)(e):  Conduct of a sexual nature involving children
Where the conduct gives rise to a criminal conviction, this may be caught by the automatic barring provisions. However it is not always the case that there is a conviction - for example, the CPS may decide not to prosecute because the evidence is not cogent enough to meet the criminal standard of ‘beyond reasonable doubt’.  
The Secretary of State considers that:
· where there has been conduct of a sexual nature involving a child that has resulted in a caution or conviction (and is not subject to autobarring), or

· where there is evidence to suggest that inappropriate behaviour may have taken place but that this evidence has not resulted in any criminal prosecution or conviction, the Board may consider this evidence to see whether, on the balance of probabilities, the activity took place and if so,

this conduct should be considered inappropriate and therefore “relevant conduct”.  
In this second scenario, the Board must bear in mind that no criminal offence has been proved to the criminal standard of proof when it takes the ultimate barring decision.

Looking at facts which would not potentially give rise to an offence, in other words, bearing in mind that
1. a “child” is defined in section 60 of the SVGA as “a person who has not attained the age of 18; and

2. it is not of itself illegal to have sex with, or engage in consensual sexual activity with, a “child” (as defined in SVGA) that is over 16 years of age and under 18 years of age other than when a relationship of trust for the purposes of the Sexual Offences Act 2003 exists:
There are two circumstances in which sexual conduct may be considered as inappropriate although it does not amount to a criminal offence, or result in a conviction. Firstly, there may be conduct involving an adult over the age of 18 years with a young person aged 16 to 18, where the “breach of trust” offences are not engaged, for example in certain further or higher education establishments. In such cases, sexual conduct is likely to be inappropriate if the adult is engaged in the provision of regulated or controlled activity in relation to the younger person. The ISA may wish to take into account whether there has been any element of grooming or any predatory behaviour on the part of the adult concerned and if so, whether any risk of harm has been demonstrated.  
Secondly, relationships may arise between persons under the age of 18. Similarly, the ISA should consider any such cases in which regulated or controlled activities are being provided and consider whether any risk of harm is likely to arise.

Further advice on conduct and safeguarding issues in relation to children is provided by the DCSF at:
http://publications.teachernet.gov.uk/default.aspx?PageFunction=productdetails&PageMode=publications&ProductId=DFES-04217-2006&
Schedule 3, paragraph 10(1)(e):  Conduct of a sexual nature involving vulnerable adults

A vulnerable adult for the purposes of the SVGA is set out in section 59 of the Act.:

The Secretary of State considers that:

· where there has been conduct of a sexual nature involving a vulnerable adult that has resulted in a caution or conviction, or

· where there is evidence to suggest that inappropriate behaviour may have taken place but that this evidence has not resulted in any criminal prosecution or conviction, the Board may consider this evidence to see whether, on the balance of probabilities, the activity took place and if so,

this will be considered relevant conduct under the SVGA.
In this second scenario, the Board must bear in mind that no criminal offence has been proved to the criminal standard of proof when it takes the ultimate barring decision.

The definition in section 59 means that a wide variety of people in a wide variety of circumstances will come within the definition of a vulnerable adult. Clearly not all conduct of a sexual nature involving “vulnerable adults” as defined in section 59 can be considered inappropriate. The ISA should exercise caution in situations which are, properly speaking, matters of professional misconduct.  As an overarching principle, the ISA should consider when, or in which circumstances, conduct of a sexual nature involving a vulnerable adult is such as to demonstrate a risk of harm to vulnerable adults. As indicated above, this is likely to depend upon the context and nature of the behaviour concerned, and the vulnerability of the individual on a case by case basis. Particular care should be taken in cases where dependency upon a professional or other carer is concerned, where there has been any breach of trust, and where the ability of the vulnerable adult to consent is limited. Sexual behaviour by a carer or professional in such circumstances may well constitute inappropriate behaviour. 
This would be consistent with the premise upon which the ISA’s barring criteria is developed, where the risk assessment framework will look at future risk of harm. This could mean potential overlap with paragraph 10(1)(a) - “conduct which endangers a vulnerable adult or is likely to endanger a vulnerable adult”. 
A person in residential accommodation

“Residential accommodation” for the purposes of section 59 means one of two things.  Firstly, it could mean accommodation provided in connection with someone’s care and/or nursing requirements.  Secondly, it could mean accommodation provided for a person who is or has been a pupil attending a residential special school (see section 59(3) for what “residential special school” means).
The question of what conduct of a sexual nature should be considered inappropriate should focus on the conduct of persons who are involved in the running (at any level) of the establishment and those meeting the care and nursing requirements of the residents.  Persons in nursing homes will be wholly reliant on staff for all their care needs and therefore particularly vulnerable in that context.  The majority of those in residential or nursing homes have some degree of dementia, or other conditions which impact on their mental capacity.  

A person in sheltered housing

Sheltered housing schemes are different from residential accommodation in that they provide self-contained accommodation (with some communal facilities) with certain types of care and assistance being available on-site.  Residents either purchase or rent the accommodation and may lead a normal, self-sufficient life.  Schemes are usually aimed at persons over 55 or 60.
A feature of sheltered housing is that occupants are likely to have chosen it as a long-term solution to their living needs - possibly “for life” - whilst a person in residential accommodation may be there either for a limited period of time primarily because of a specific care or nursing related need, or long-term because they are no longer able to live independently.
The vulnerabilities of people in sheltered accommodation are therefore likely to differ from those in residential accommodation.  This will centre on the degree of self-sufficiency or independence of the occupants.  For example, someone in sheltered housing may be wholly independent in all respects of their life and chooses to live in such accommodation as a means of ensuring their security.
The question as to what “conduct of a sexual nature” involving someone living in sheltered housing should be considered inappropriate is difficult.  As with residential accommodation, the question of what conduct of a sexual nature should be considered inappropriate should focus on the conduct of persons who are involved in the running (at any level) of the establishment and those meeting the care and nursing requirements of the residents.  However, because of the potentially differing degree of vulnerability, questions as to when conduct of a sexual nature involving a person in sheltered housing is inappropriate will be highly fact specific and will turn on whether the vulnerable adult concerned was “endangered” by that conduct.  
The Secretary of State considers that sexual conduct by those providing care with those in their charge should generally be seen as unprofessional and inappropriate. In the context of the SVGA, the ISA should consider the context of the relationship, any breach of trust, capability to consent and dependency issues should be considered in assessing whether such behaviour presents a risk of harm.
A person who receives domiciliary care
“Domiciliary care” is defined in subsections 54(4) and (5).  It relates to care given in the place where someone ordinary lives on account of their age, health or disability, for example, a care worker assisting a disabled person with personal care.  Clearly there will be situations where conduct of a sexual nature with a person who receives domiciliary care will be perfectly normal, for example, the person’s spouse.  It seems logical that the focus is actually on the person providing the care.  However even here a blanket approach may not work.  For example, someone nursing their ill spouse is a person providing domiciliary care within the meaning of the Act.  Sexual conduct here is clearly not in scope.  What of the position where care is given by a friend, and a sexual relationship ensues?  Again, this should not be in scope and the focus should be on professional care.  The ISA may consider that it should not look to become overly involved in matters which are properly a question of professional misconduct.  The question for the ISA is whether the conduct of a sexual nature has “endangered” the vulnerable adult concerned and whether any risk of harm has been demonstrated.  This will depend on the circumstances from one case to the next.  For example, a nurse who forms a relationship with a professional athlete recovering from an injury would likely be an issue of professional misconduct only.  However a nurse forming a relationship with someone with a mental disability or a particularly vulnerable person with a physical disability and a limited capacity to consent could likely be said to have endangered that person - and therefore be said to have engaged in inappropriate conduct of a sexual nature. 
A person receiving “any form of health care”

Health care includes treatment, therapy or palliative care of any description.  For this reason a very wide range of adults will at some stage, for the purposes of the Act, be a vulnerable adult.  For example, an otherwise healthy adult receiving treatment at his or her local NHS surgery for a chest infection would be a vulnerable adult in that context.  The same issues apply with someone receiving domiciliary care apply to persons receiving “any form of health care”. The question for the ISA is whether the conduct of a sexual nature has “endangered” the vulnerable adult concerned or demonstrated a risk of harm; it should not look to become involved in matters which are solely instances of professional misconduct.  For example, a patient having an informed, consensual relationship with a doctor in the doctor’s surgery may be a matter of misconduct only; however a doctor performing inappropriate examinations on a patient for sexual gratification would have endangered that patient and therefore should be treated as having engaged in inappropriate conduct of a sexual nature.  
A person detained in lawful custody

The situations where a person “is in lawful custody” for the purposes of section 59(1)(e) is defined in section 59(7).  The logical interpretation is that the focus is on conduct by persons who are in charge or persons detained in lawful custody, or who work with them in the context of their detention.  
The Secretary of State considers that in the context of the relationship between those employed to provide the supervision and care of prisoners or other persons detained in lawful custody, and those detained, any sexual conduct by officers, staff or carers involving persons detained should be considered inappropriate conduct in the context of the SVGA. The ISA should consider any element of abuse of position or risk of harm which has occurred. 
Consenting activity between persons detained (who may fit the definition of vulnerable adults) should be seen in a different context and, although inappropriate within detention establishments, may only be relevant to the ISA where issues of risk of harm arise. Consenting activity between adults where no risk of harm is demonstrated is more appropriately dealt with on a case by case basis within establishments. The ISA will only be concerned with cases in which regulated activities are being provided and a risk of harm is likely.
A person who by virtue of an order of a court is under supervision by a person exercising functions for the purposes of Part 1 of the Criminal Justice and Court Services Act 2000
This focuses on persons who are subject to the supervision of the probation service.  Again, the logical interpretation is that the focus is on conduct by persons who are charged with carrying out probationary supervision.  
Conduct of a sexual nature between a supervising officer and a person under supervision should generally be regarded as inappropriate conduct. The ISA should take into account the context of any such behaviour or relationship, and consider any risk of harm which has arisen,
A person receiving any service or participates in any activity provided specifically for persons who fall within subsection (9)
See subsection (9) quoted above. This encompasses a wide range of service provision or participation in activity where this would not amount to health care or domiciliary care.  Persons have not yet been prescribed for the purposes of sub-paragraph (e). The logical interpretation is that the focus is on the conduct of persons who are charged with delivering the services or the activities. Questions as to when conduct of a sexual nature involving a person who falls within section 59(9) is inappropriate will be fact specific and will turn on whether the vulnerable adult concerned was “endangered” by that conduct; and that it should not look to become involved in matters which are properly speaking instances of professional misconduct.    
A person who receives payments in pursuance of arrangements under section 57 of the Health and Social Care Act 2001
This relates to adults who are receiving Direct Payments.  The question is whose conduct the focus should be upon. Questions as to when conduct of a sexual nature involving a person receiving such payments is inappropriate will be fact specific and will turn on whether the vulnerable adult concerned was “endangered” by that conduct.  
A person who requires assistance in the conduct of his own affairs
“A person who requires the assistance in the conduct of his own affairs” is defined in section 59(10) - see above.

By definition persons in this category are likely to have issues surrounding degree of vulnerability and ability to consent. Unless the person assisting in the conduct of affairs is a partner or friend, they are likely to be in a position of trust and sexual conduct is unlikely to be appropriate. However, any issue of endangering the individual or presenting a risk of harm will again be the key consideration.  
Further advice in relation to appropriate conduct in the care of vulnerable adults has been provided by the Ann Craft Trust.
� See paragraphs 3(3) and 9(3).


� See paragraphs 3(3) and 9(3).


� There are a range of offences under the Sexual Offences Act 2003 which cover sexual activity with children and vulnerable adults. The full range of offences can be found at � HYPERLINK "http://www.opsi.gov.uk/acts/acts2003/ukpga_20030042_en_2#pt1-pb5-l1g9" ��http://www.opsi.gov.uk/acts/acts2003/ukpga_20030042_en_2#pt1-pb5-l1g9�
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